UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

10-25-2016

State v. Cruz Appellant's Brief 2 Dckt. 43486

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Cruz Appellant's Brief 2 Dckt. 43486" (2016). Not Reported. 2713.
https://digitalcommons.law.uidaho.edu/not_reported/2713

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
NO. 43486
)
v.
)
MINIDOKA COUNTY
)
NO. CR 2013-2413
CHRISTOPHER CRUZ,
)
)
REPLY BRIEF
Defendant-Appellant.
)
___________________________)
________________________

REPLY BRIEF OF APPELLANT
________________________

APPEAL FROM THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF MINIDOKA
________________________
HONORABLE MICHAEL R. CRABTREE
District Judge
________________________
ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
State of Idaho
I.S.B. #6555
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712

ATTORNEYS FOR
DEFENDANT-APPELLANT

KENNETH K. JORGENSEN
Deputy Attorney General
Criminal Law Division
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

ATTORNEY FOR
PLAINTIFF-RESPONDENT

TABLE OF CONTENTS
PAGE
TABLE OF AUTHORITIES .................................................................................... ii
STATEMENT OF THE CASE ................................................................................1
Nature of the Case .....................................................................................1
Statement of the Facts and
Course of Proceedings ...............................................................................2
ISSUE PRESENTED ON APPEAL .......................................................................3
ARGUMENT ..........................................................................................................4
The District Court Abused Its Discretion When It Allowed The
Admission Of Excerpt No. 4 And Excerpt No. 6 ...............................................4
A. Introduction .................................................................................................4
B. The District Court Abused Its Discretion When It Allowed ...........................
Excerpt No. 4, Because Under Idaho Rule Of
Evidence 403 The Danger Of Unfair Prejudice
Substantially Outweighed The Statement’s
Probative Value ..........................................................................................4
C. The District Court Abused Its Discretion When It Allowed
Excerpt No. 6, Because It Did Not Articulate Under Idaho
Rule Of Evidence 404(b) A Non-Propensity Purpose
For The Admission Of The Statements On Mr. Cruz’s
Other Acts Of Drug Use ..............................................................................5
CONCLUSION ......................................................................................................9
CERTIFICATE OF MAILING ...............................................................................10

i

TABLE OF AUTHORITIES
Cases
Chapman v. California, 386 U.S. 18 (1967)..................................................................... 8
State v. Adamcik, 152 Idaho 445 (Ct. App. 2012) ........................................................... 7
State v. Avila, 137 Idaho 410 (Ct. App. 2002) ................................................................. 7
State v. Grist, 147 Idaho 49(2009) .......................................................................... 5, 6, 9
State v. Hairston, 133 Idaho 496 (1999).......................................................................... 6
State v. Hester, 114 Idaho 688 (1988) ........................................................................ 1, 7
State v. Perry, 150 Idaho 209 (2010) .............................................................................. 8
State v. Rhoades, 119 Idaho 594 (1991)......................................................................... 4
State v. Sharp, 101 Idaho 498 (1980) ............................................................................. 8
State v. Sheldon, 145 Idaho 225 (2008) .......................................................................... 6
Rules
Idaho Rule of Evidence 403 .................................................................................... 4, 5, 6
Idaho Rule of Evidence 404(b) ............................................................................... passim

ii

STATEMENT OF THE CASE
Nature of the Case
The State charged Christopher Cruz with one count of first-degree murder and
one count of attempted first-degree murder. The State later filed a motion in limine
requesting the district court rule Mr. Cruz’s statements in certain jail telephone
conversations were admissible.

After conducting a hearing, the district court

determined the seven phone conversation excerpts were admissible. Mr. Cruz entered
into a conditional plea agreement and pleaded guilty to amended charges of one count
of second-degree murder. The conditional plea reserved Mr. Cruz’s right to appeal the
district court’s decisions made before the guilty plea.

The district court imposed a

unified sentence of forty years, with eighteen years fixed.
Mr. Cruz appealed, asserting the district court abused its discretion when it
allowed the admission of two of the phone conversation excerpts from the State’s
motion in limine.
In its Respondent’s Brief, the State argued the district court did not abuse its
discretion when it allowed the admission of the two excerpts. (See Resp. Br., pp.5-13.)
This Reply Brief is necessary to address certain of the State’s arguments. Specifically,
the State’s contentions pertaining to Excerpt No. 6 reflect a misunderstanding of the
scope of Idaho Rule of Evidence 404(b) and are contrary to State v. Hester, 114 Idaho
688 (1988).
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Statement of Facts and Course of Proceedings
The statement of facts and course of proceedings were previously articulated in
Mr. Cruz’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUE
Did the district court abuse its discretion when it allowed the admission of Excerpt No. 4
and Excerpt No. 6?
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ARGUMENT
The District Court Abused Its Discretion When It Allowed The Admission Of Excerpt
No. 4 And Excerpt No. 6
A.

Introduction
Mr. Cruz asserts the district court abused its discretion when it allowed the

admission of Excerpt No. 4 and Excerpt No. 6, because it did not act consistently with
the applicable legal standards. The district court abused its discretion when it allowed
Excerpt No. 4, because the danger of unfair prejudice from Mr. Cruz’s characterization
of himself as a “monster” substantially outweighed the statement’s probative value
under Idaho Rule of Evidence 403. The district court abused its discretion when it
allowed Excerpt No. 6, because it did not articulate a non-propensity purpose for the
admission of the statements on Mr. Cruz’s other acts of drug use under Idaho Rule of
Evidence 404(b).

Thus, the district court’s order allowing the admission of the jail

telephone conversation excerpts should be reversed with respect to Excerpt No. 4 and
Excerpt No. 6, Mr. Cruz’s judgment of conviction should be vacated, and the case
should be remanded to the district court.
B.

The District Court Abused Its Discretion When It Allowed Excerpt No. 4, Because
Under Idaho Rule Of Evidence 403 The Danger Of Unfair Prejudice Substantially
Outweighed The Statement’s Probative Value
Mr. Cruz asserts the district court abused its discretion when it allowed the

admission of Excerpt No. 4, because under Idaho Rule of Evidence 403 the danger of
unfair prejudice from Mr. Cruz’s characterization of himself as a “monster” substantially
outweighed the statement’s probative value. See I.R.E. 403; State v. Rhoades, 119
Idaho 594, 604 (1991).
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In the Respondent’s Brief, the State argues the district court did not abuse its
discretion when it determined the “monster” comment was not unfairly prejudiced. (See
Resp. Br., pp.6-8.) Because the State’s argument concerning Excerpt. No. 4 is not
remarkable, no further reply is necessary. Accordingly, Mr. Cruz refers the Court to
pages 11-13 of the Appellant’s Brief.
C.

The District Court Abused Its Discretion When It Allowed Excerpt No. 6, Because
It Did Not Articulate Under Idaho Rule Of Evidence 404(b) A Non-Propensity
Purpose For The Admission Of The Statements On Mr. Cruz’s Other Acts Of
Drug Use
Mr. Cruz asserts the district court abused its discretion when it allowed the

admission of Excerpt No. 6, because it did not articulate under Idaho Rule of Evidence
404(b) a non-propensity purpose for the admission of the statements on Mr. Cruz’s
other acts of drug use. See I.R.E. 404(b); State v. Grist, 147 Idaho 49, 52-53 (2009).
In the Respondent’s Brief, the State argues the statements on Mr. Cruz’s other
acts of drugs use in Excerpt No. 6 were not “proposed as evidence of propensity, which
is what I.R.E. 404(b) guards against.” (See Resp. Br., p.11.) The State contends that
because the evidence was relevant “to rebut [Mr.] Cruz’s earlier statements regarding
the scope and nature of his drug use as justification for his criminal conduct,” the
statements “did not warrant a ‘full’ 404(b) analysis.” (Resp. Br., p.11.) The State’s
contention on this point reflects a misunderstanding of the scope of Idaho Rule Of
Evidence 404(b).
Other acts evidence is subject to the strictures of Idaho Rule Of Evidence 404(b),
even if offered for a non-propensity purpose. As Mr. Cruz noted in the Appellant’s Brief
(App. Br., pp.14-15), the Idaho Supreme Court has held that “compliance with I.R.E.
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404(b) is mandatory and a condition precedent to admission of other acts evidence.”
See State v. Sheldon, 145 Idaho 225, 230 (2008) (holding the above in the context of
Idaho Rule Of Evidence 404(b)’s notice requirement). The Idaho Supreme Court has
also held evidence of uncharged misconduct “offered for the purpose of impeachment
may be admissible” under Idaho Rule Of Evidence 404(b), provided the evidence is
relevant to a material and disputed issue other than propensity and is not subject to
exclusion under Idaho Rule Of Evidence 403. See State v. Hairston, 133 Idaho 496,
502 (1999).
Even if the other acts of drug use statements were relevant for the purpose of
impeachment, the district court needed to conduct a full Idaho Rule Of Evidence 404(b)
admissibility analysis on the statements. See Grist, 147 Idaho at 52 (holding a trial
court must determine whether the evidence of uncharged misconduct is relevant to a
material and disputed issue concerning the crime charged, other than propensity). The
district court did not conduct that full analysis because it did not articulate a nonpropensity purpose for the admission of the statements on Mr. Cruz’s other acts of drug
use.
The State further argues Mr. Cruz did not object to the lack of a full Idaho Rule Of
Evidence 404(b) analysis at the motion in limine hearing or before Mr. Cruz agreed to
plead guilty. (See Resp. Br., pp.11-12.) However, as the State acknowledges (see
Resp. Br., p.11), during the motion in limine hearing Mr. Cruz’s defense counsel raised
concerns regarding the “last two sentences about the possible drug use, again, I think
the Court has to look at [Rule] 404(b). If he is going to be convicted, it needs to be what
is presented and not for allegations or his statements that he recreationally used
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marijuana every now and then.” (Tr., Dec. 5, 2014, p.46, L.24 – p.47, L.2.) Defense
counsel asserted “that statement should be stricken.” (Tr., Dec. 5, 2014, p.47, Ls.2-4.)
Mr. Cruz submits the above sufficiently preserved for appeal the issue of whether the
district court complied with Idaho Rule Of Evidence 404(b) by articulating a nonpropensity purpose for the admission of the statements on Mr. Cruz’s other acts of drug
use. See State v. Avila, 137 Idaho 410, 412 (Ct. App. 2002) (holding that a defendant’s
“relevance objection preserved an argument that the evidence was inadmissible under
I.R.E. 404(b)”).
Thus, the State’s contention is contrary to State v. Hester, 114 Idaho 688 (1988).
The Idaho Supreme Court held in Hester “that if the motion in limine is made, and the
trial court unqualifiedly rules on the admissibility or inadmissibility of the evidence prior
to trial, no further objection at trial is required in order to preserve the issue for appeal.”
Hester, 114 Idaho at 700. Here, Mr. Cruz objected under Idaho Rule Of Evidence
404(b) to the admission of the other acts of drug use statements (Tr., Dec. 5, 2014,
p.46, L.24 – p.47, L.4), and the district court determined, “[s]o at this point, No. 6 is
admissible, and will be able to be presented to the jury if the state wishes to do so.”
(Tr., Dec. 5, 2014, p.48, Ls.8-10.)

Thus, under Hester, no further objection was

required to preserve this issue for appeal. See Hester, 114 Idaho at 700. The State’s
contention Mr. Cruz did not preserve the issue for appeal is contrary to Hester.1

1

The State, invoking the invited error doctrine, also contends “the record in this case
supports the conclusion that [Mr.] Cruz acquiesced in the error he claims because he
could have requested a ‘full’ I.R.E. 404(b) analysis, but failed to do so.” (Resp. Br.,
p.12.) However, the Idaho Supreme Court has held a defendant who did not encourage
the district court to give a particular instruction, but merely failed to object, was not
precluded by the invited error doctrine from raising the issue on appeal as fundamental
error. State v. Adamcik, 152 Idaho 445, 448-49 (2012). Further, as discussed above,
7

Additionally, the State argues that even if the district court erred by not
conducting a full Idaho Rule Of Evidence 404(b) analysis of the other acts of drug use
statements, “such error was harmless because it did not affect [Mr.] Cruz’s substantial
rights, or his decision to plead guilty, particularly given that [Mr.] Cruz put his drug use
(or lack thereof) squarely at issue by trying to justify his criminal actions by claiming he
was under the influence.” (Resp. Br., pp.12-13.) Mr. Cruz asserts the State has not
met its burden of proving the district court’s abuse of discretion is harmless beyond a
reasonable doubt.
Where alleged error is followed by a contemporaneous objection and the
appellant shows that a violation occurred, the State bears the burden of proving the
error was harmless beyond a reasonable doubt, based upon the test articulated by the
United States Supreme Court in Chapman v. California, 386 U.S. 18 (1967).

See

State v. Perry, 150 Idaho 209, 227 (2010). “To hold an error as harmless, an appellate
court must declare a belief, beyond a reasonable doubt, that there was no reasonable
possibility that such evidence complained of contributed to the conviction.” State v.
Sharp, 101 Idaho 498, 507 (1980) (citing Chapman, 386 U.S. at 24).
Here, the State has not shown beyond a reasonable doubt there was no
reasonable possibility the district court’s abuse of discretion did not contribute to
Mr. Cruz’s decision to plead guilty. Mr. Cruz’s defense counsel asserted that if Mr. Cruz
“is going to be convicted, it needs to be what is presented and not for allegations or his
statements

that

he

recreationally

used

marijuana

every

now

and

then.”

Mr. Cruz actually preserved this issue for appeal. Thus, the invited error doctrine is
inapposite here.
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(See Tr., Dec. 5, 2014, p.46, L.24 – p.47, L.2.) The district court allowing evidence of
his uncharged misconduct (in the form of the other acts of drug use statements) to be
put before a jury influenced Mr. Cruz to change his plea to guilty, as evidenced by his
plea of guilty, and avoid such a conviction on a greater charge. Thus, the State has not
met its burden of proving the district court’s abuse of discretion is harmless beyond a
reasonable doubt.
The district court abused its discretion when it allowed the admission of Excerpt
No. 6, because it did not articulate under Idaho Rule Of Evidence 404(b) a nonpropensity purpose for the admission of the statements on Mr. Cruz’s other acts of drug
use. See Grist, 147 Idaho at 52. The State has not met its burden of proving the district
court’s abuse of discretion is harmless beyond a reasonable doubt.
CONCLUSION
For the above reasons, as well as the reasons contained in the Appellant’s Brief,
Mr. Cruz respectfully requests this Court reverse the district court’s order allowing the
admission of the jail telephone conversation excerpts with respect to Excerpt No. 4 and
Excerpt No. 6, vacate Mr. Cruz’s judgment of conviction, and remand the case to the
district court for further proceedings.
DATED this 25th day of October, 2016.

___/S/______________________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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